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The brief herein previously filed presents the appellant's

views of the law governing this case, and suggests that

the respondent designedly adopted the name "Gold Drop"

for its product for the purpose of deriving an unfair advan-

tage, and with the view of trading upon the reputation

of the appellant's "Gold Dust." The brief filed does not

discuss the testimony in so far as it bears upon this ques-

tion of deliberate intention, or, in the language of the

authorities, of fraud. In view of this fact, it may be

doubted whether there has been a complete compliance

with subdivision "C" of rule 24 of this court, requiring

briefs to "exhibit a clear statement of the points . . .



of fact to be discu.sscd witli a rcfcreiK.-o to the paj^es of

the record and tlie autliorities relied on in support of

each point." This brief is intciKhMl to supj>ly this sup-

posed omission in the former one, and will, in consequence,

be largely confincil to the one phase of the case referred

to No authority will be presented, except as it may seem

to be necessary to give application to the argument on

the facts, and then with as much brevity as may be con-

sidered consistent with that purpose.

Understanding that the rules do not contemplate the

filing of a second brief, and realizing that this method of

presenting the argument for the appellant must neces-

sarily involve some repetition, we crave the indulgence of

the court.

The jurisdiction of equity in cases of this kind is based

on fraud, either actual or constructive.

Stuart V. F. G. Stewart Company, 91 Fed. 243-6.

The intentwn of the manufacturer in adopting a style

of package, label, device or name similar to a package,

label, device or name used by another for a similar product

is not material. The question is. What is the effect of

the conduct complained of?

"Where parties act in such a manner as naturally tends

to deceive the public, they must be presumed to have con-

templated the natural consequences of their acts."

R. Heinisch's Sons Company v. Boker et al., 86 Fed.

766.

"The legal quality of an act resulting in injury must

be decided, not by the motive with which it was done,



but by the consequences which have necessarily resulted

from it. A person seeking protection against an infringe-

ment of his label is not required to prove fraud, nor that

purchasers have been deceived, and have purchased his

adversary's goods under the belief that they were his. A
sufficient cause to entitle him to protection will be made

if he shows that the resemblance between the counterfeit

and genuine is so close that it is probable purchasers, in

buying, will mistake one for the other."

Wirtz V. Bottling Company (N. J. Eq.), 24 Atl. 658.

"Eesemblance is a circumstance which is of primary

importance for the court to consider, because if a court

finds, as it almost invariably does find in such a case as

this^ that there is no reaso7i for the resemblance ^ except

for the purpose of m,isleading^ it will infer that the re-

semblance is adopted for the purpose of misleading."

Taylor v. Taylor, 2 Eq. Kep., 23 N. J. Ch. 225.

"Proof of an intention to defraud is not required, but

it is plain that the respondents acted with a design, and

it would be absurd to suppose that they had no further

object than the mere imitation of a trade-mark which they

copied."

Manufacturing Company v. Trainor, 101 U. S. 51-67.

Coleman v. Krump, 70 N. Y. 573.

To illustrate: Suppose the defendant, purely by

chance, had adopted the entire name used by the appel-

lant for its product. A court of equity would not with-

hold its relief because an original fraudulent intention

was lacking. Unfair competition would be brought



about. This is the ultimate question, and not whether the

unfair comi)etition is produced by design or accident. The

fraud would be none the less patent, none the less injuri-

ous, to both the manufacturer and consuming public, and

none the less remedial. The power of a court of equity

in cases of accidental or innocent infringement (if there

are any such), or in cases where the fraudulent intent is

not proven, arises out of its general jurisdiction over cases

iuvolving constructive fraud. If, however, a purpose to

pirate a trade name is shown, the jurisdiction is based on

actual fraud. We think it apparent from the authorities

and arguments presented in the brief already filed that

the defendant has been guilty of infringing on the trade

name "Gold Dust," and that, regardless of its intention,

the further use of the name "Gold Drop," or any similar

name as applied to a washing powder, will be enjoined.

The use of the name, in any view^ of the case, is construct-

ively fraudulent. We also think it apparent from the

testimony that the defendant has been guilty of actual

fraud. As previously indicated, we will principally de-

vote this brief to a consideration of the latter phase of the

case.

It is sufficiently shown by the former brief, with refer-

ences to pages of the record (See Brief, pp. 7 to 9), that the

designation "Gold Dust," as applied to washing powder,

was originated by the appellant in 1887. Since that time

the complainant has adopted almost every known means
of advertising the words "Gold Dust," for the purpose of

familiarizing the public with the name and increasing the

sale of the article, and has expended in this way more
than one million dollars, and has paid hundreds of thou-

sands of dollars to traveling salesmen employed in selling

and advertising it. The product has received a wide sale.



The name has been universally recognized as a trade name

of the complainant, and as distinguishing its goods from

all others in the market. It has been advertised and sold

in Oregon since the early days of its manufacture. Prior

to the year 1890 it was sold in eight-ounce packages and

one-pound packages in some of the Southern and Western

territories, but since that year only the larger sizes have

been sold. Since the year 1890 the three-pound package

has been used exclusively on the Pacific coast. The com-

plainant has never authorized or consented to the use by

the defendant of the name "Gold Drop." The defendant's

article, "Gold Drop," was put upon the market in 1894,

the powder in connection with which the name was used

being substantially the same as complainant's powder.

That the defendant was familiar with "Gold Dust" as well

as other powders. The name "Gold Drop" was chosen by

defendant from among twenty-five or thirty other names

which were suggested. It is established by testimony

not sought to be contradicted or assailed that "Gold Drop"

has been handed out by dealers, without explanation, in

answer to applications for "Gold Dust," and billed to the

purchaser as "G. Dust." "Gold Drop" is sold to the re-

tailer at a less price than "Gold Dust." (Crowley, 79-80.)

The question of the purpose of the officers of the defend-

ant in selecting the name "Gold Drop," and thereby so

closely imitating the name "Gold Dust," is one of mo-

tive and intention, and, as in all such cases, is difficult, if

not impossible, of direct proof. Conceding that the de-

fendant's officers designedly committed a fraud, they

would hardly be expected to admit it. At least, this ob-

servation, as a general one, is true. There is no reason

why it should not have force in the particular case. Mr.

Luckel, the president of the defendant company, when
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called as a witness on its behalf, and asked the question,

denied that in choosinj>- the name "Gold Drop" he had any

reference to the name "Gold Dust." He, however, makes

admissions which clearly show that at the time the name

was selected he was aware that the name itself was

greatly similar to "Gold Dust," with which he was fa-

miliar, and was, in fact, an infringement upon it. He

states, however, that he desired at that time to avoid any

"trouble with the Fairbanks people." (Luckel, 88, 95.)

His idea, according to his own explanation, was that he

could select a name imitative of "Gold Dust," and could

then destroy the culpability of his act and avoid "trouble

with the Fairbanks people" by placing the name on a

package differing in general appearance from that used

by the Fairbank company. Mr. Luckel, called for de-

fendant, testified on direct examination in part as fol-

lows :

Q. I will ask you, Mr. Luckel, why you chose the size

and shape of the package, which is upon the bench of the

court there, of "Gold Drop"? Why did you choose that

size and character of package?

A. Well, it takes that size to hold the amount of goods

that we put in—the three pounds.

Q. What particular reason was there for taking that

size—convenience or anything?

A. No, sir.

Q. Price?

A. No, sir.
«

Q. Did you ever put it up in smaller packages, any of

these goods?



A. Yes, sir.

Q. Why didn't you continue to sell, or confine yourself

to that package?

A. Some people wanted a five-cent package; others

wanted a ten; others wanted a twenty-five or twenty.

Q. This package which I hold in my hand here is how

large a package?

Luckel, p. 85.

A. Sixteen ounces.

Q. And this one?

A. Ten ounces.

Q. You sell this for how much?

A. Ten cents.

Q. And the other one?

A. That is, it is retailed for ten cents, and the other

for five.

Q. Isn't it a matter of fact that you get more goods

for less money in the three-pound package than you do in

the pound?

A. Yes, sir.

Q. That is the reason you chose that?

Mr. Muir: He has not said that.

Q. Is that so?

A. Yes, sir.
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(}. Did your choosing that size and shape have any

reference whatever to the size and shape of "Gold Dust"?
*

A. No, sir.

Q. How lon^ have you luaiiufactured this powder, Mr.

Luckel?

A. Since 1894.

Q. About what time in the year?

A. About in June or July it started.

Luckel, p. 86.

Q. How did 3'ou come to choose the name "Gold

Drop"?

A. Our secretary, Mr. Cottel, had a whole lot of names;

that is, we were going to get up a washing powder, and

he wrote out from twenty-five to thirty, I should judge, on

a small piece of paper—different names—and this was one

of them ; and he preferred a different name, and Mr. King

and I thought that this would be tbe best, on account of

it being sho7^t ; good for advertising^ and easy to

remember.

Q. Did it have any reference to the name "Gold Dust"?

A. No, sir.

Luckel, p. 87.

Q. How didyou co7ne to choose that color of wrapper

and the background on thefront f

A. . So as 7tot to ijiterfere or have trouble with the

Fairbank people—didn^ t zuant nothing like their package.
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Luckel, p. 88.

Q. You were familiar with the Fairbaiik's "Gold

Dust"?

A. Yes, sir.

*

Q. Were you any more familiar with that than you

were with other characters of soap powder?

A. Xo, sir.

Q. Other soap powder sold here in the city, that you

came across?

A. "Soap Foam," three-pound package.

Q. Any other?

A. Pearline.

Q. Babbitt's?

A. Babbitt's 1776.

Luckel, p. 88.

On cross-examination Mr. Luckel testified:

Q. I understood you to say, Mr. Luckel, that you had

no particular reason for making a three-pound package,

and then subsequently to say that you took that size pack-

age because it gave the consumers more for their money.

Now, which is right? You had some reason; now, which

one was it?

A. Well, we put up ten-ounce, one-pound and three-

pound packages, so that if a consumer wanted to buy a
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20-cent or 25-cent package, he could get it; if he wanted

a 10-cent package he could get that, or a Scent package.
«

Q. I understood you first to say you had no particulai

reason for it, and then to say you had a reason for it, and

that was because the consumer would get more for his

money. Which was it?

A. To give the consumer what he wished.

Q. He wished a three-pound package?

A. If so, he could get it.

Q. Why not a four-pound package, or a two-pound?

That would still give him more for his money, wouldn't

it, if it increased in that ratio?

A. Yes, but the price was for a 25-cent package.

Luckel, p. 90.

Q. The trade had become accustomed to buying three-

pound packages of soap powder, had they not?

A. Well, there is just as many three-pounds as there

are 10-cent or 5-cent packages.

Q. The trade had become accustomed to buying three-

pound packages of soap powder?

A. "Gold Dust" and "Soap Foam."

Q. They are both in three-pound packages?

A. Yes, sir.

Q. And that trade had become accustomed to buying
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three-pound packages before you put your "Gold Drop"

on the market; isn't that so?

A. Yes.

Q. And you took a three-pound package, then, because

the trade had become accustomed to the three-pound pack-

age; isn't that so?

A. Yes, sir.

Q. Now, how had this trade become accustomed to a

three-pound package?

A. Because it was put on the market.

Q. It had been advertised constantly, hadn't it, and

put upon the market and sold in that way?

A. It was the demand of the public; the public de-

manded a three-pound package.

Q. And they had been educated, or at least become

accustomed to, the three-pound packages through, in the

first instance, the advertisement of the Fairbank com-

pany, hadn't they? You, as a soap man, you know that,

don't you? Isn't that a fact?

A. Yes, sir.

Q. And the advertisement of Fairbank & Co., practi-

cally speaking, had accustomed the consuming public to

a three-pound package. You started off with that propo-

sition when you got to the label, didn't you? You started

off with that proposition to begin with, when you started

to make your label?

A. They wanted a three-pound package.
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Q. That was through, largely, the advertising Fair'

bank & Oo. had made of their product of "Gold Dust" in

three-pound packages? •

A. Fairbank and others.

Q. Well, I might say Fairbank more largely than

others?

A. They had the largest sale here in this territory.

Luckel, p. 91.

Q. Your object in framing this label was to distin-

guish it from Fairbank's product, was it not?

A. Yes, sir.

Q. You knew of this "Gold Dust," and the package it

was in, and all about it, at that time, didn't you?

A. Yes, sir.

Q. When you were getting up a label, you wanted

something that would distinguish your goods from Fair-

bank's?

A. Yes, sir.

Q. The name was suggested to you by prunes, was it

not?
'

A. Yes, sir.

Q. The "Gold Drop" prune?

A. Yes, sir.

Q. If you were trying in every way to distinguish it

from Fairbank's product, why did you imitate, if I may
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so call it, these round pieces here, gold pieces, having in

one place a cornucopia? Was that suggested by prunes

or that label?

A. That label has coin; the face of the coin on that

label, and this has the name of "Gold Drop" and these

drops.

Q. It is round, just like the coin. I don't say that it

is identical; but was that suggested by prunes or by Fair-

bank's label?

A. Prunes didn't suggest that.

Luckel, p. 94.

Q. Well, now, what did, if Fairbank's label didn't sug-

gest that? Prunes suggested "Gold Drop"; now, what

suggested the gold drop falling out from the cornucopia?

A, The drops would be drops of gold.

Q. What suggested that?

A. Well, not that what is on the "Gold Dust" label.

Q. What did?

A. Well, we wanted to have something to roll out of

the cornucopia.

Q. Why the necessity for a cornucopia—so that you

would have something to roll out of it?

A. To make it different from Fairbanh''

s

—so there

would not be any infringement in any way.

Q. The cornucopia is different, but the drops of gold

are not different, practically speaking?
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A. Yes, sir.

Q. You mean to tell this,court, now, that in fixing up

that label, trying as you were to avoid infringing on Fair-

bank's "Gold Dust," those drops of gold from this cornu-

copia were not suggested by the drops of gold from Fair-

bank's "Gold Dust" package?

A. Yes, sir.

Q. You mean to say not?

A. Yes, sir.

Q. Although you cannot quite explain what did sug-

gest it?

A. We didn't suggest it.

Q. You put it on there?

A. The printer put that on.

Q. The printer got up the whole label, did he?

A. No, sir; we gave him an outline of the idea.

Q. And you were not responsible for that at all?

A. No, sir,

Q. Who was your printer?

A. United States Printing Company, Cincinnati.

Luckel, p. 95.

Q. You just said you wanted a "Gold Drop" label?

A. We gave him the form; Mr. Oottel kind of made

that form.
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Q. Did Mr. Cottel make the cornucopia?

A. He told him what he wanted on there. He gave

him an idea—he gave him the outline of what we wanted.

Q. He told him he wanted gold drops out of the cornu-

copia?

A. No, sir.

Q. Did you have the Fairbauk label before you at the

time you were fixing this up?

A. I don't know.

Luckel, p. 96.

Mr. Luckel was also called by the complainant. He
was asked to identify a letter written by Mr. Oottel, the

secretary of the defendant company, to Mr. Rowland Oox

of New York City, the complainant's representative, in

answer to a letter from Mr. Cox protesting against the use

of the name "Gold Drop." The letter was identified by

the witness, and is as follows:

"Portland, Oregon, Sept. 23, 1897.

"Mr. Rowland Cox, New York, N. Y.

—

"Dear Sir: Replying to your letter of the 17th inst., we
enclose the face of our label, which we think is sufficient

answer, being at once seen to be the most strikingly dis-

tinctive washing-powder label in the market. We might
add that the name commended itself to us from the fact

that it is familiar to the people of this great prune-growing
region as the name of a popular prune or plum, known as
the 'Gold Drop' prune, as will be seen by referring to any
Northwest nursery catalogue.

"Very truly yours,

"LUCKEL, KING & CAKE SOAP CO.,

"Charles W. Cottel, Secretary.'^
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Luckel, p. 70.

The burden of this testira(fny on behalf of the defendant

is to show that strenuous effort was made to prevent in-

fringing- upon tlie trade name "Gold Dust." It occurs

to us this end might have been better accomplished with

much less endeavor. We cannot conceive how the de-

fendant, with all its anxiety to avoid infringing on "Gold

Dust," should have chosen the nearest possible approach

to it, without adopting the name entire. Mr. Cottel had

written from twenty-five to thirty names from which a

choice could have been made. "Gold Drop" was chosen

because it was "short, good for advertising and easy to

remember." From this it appears that, while the name

is said to have been suggested by the "Gold Drop" prune,

the reason assigned for its adoption was not because that

fruit "was familiar to this great prune-growing region as

a popular prune or plum," as stated in the letter of Sep-

tember 23, 1897. At the time the name was selected, the

officers of the defendant company were familiar with the

"Gold Dust" manufactured and sold by the Fairbank com-

pany. That product had a larger sale in this territory

than any other of the same character. It had been bet-

ter advertised than any other. A person desiring to trade

upon the reputation of a commodity of that kind, and to

profit by a confusion of names, would naturally be led to

pirate the name of "Gold Dust" in preference to other

brands. Mr. Luckel, when on the stand, was asked the

question whether at the time the name "Gold Drop" was

selected he had the "Gold Dust" label before him. He
answered he did not know. In other parts of his testi-

mony he tries to shift the responsibility for some parts

of the label on the shoulders of the printer.
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When in the year 1894 the defendant first began to

manufacture a washing powder, any one of many hun-

dred distinctive names might have been chosen to desig-

nate its product. Mr. Luckel tacitly admitted that the

adoption of'GoldDrop''^ would infringe on ^^ Gold Dust^''

and that he knew this at the ti7ne the name was selected.

If he had no desire to trade upon the reputation of that

article, it was his duty to abandon the name. He did not

do so, because he thought it was so much like "Gold Dust"

that his company would be benefited by its selection. He

wanted that name because of the similarity between the

two, and, as testified by him, he thought he could use it

against the protest of Fairbank, if he made the label dif-

ferent. (Luckel, pp. 88, 95.) Nothing could better illus-

trate the force of our contention that the imitation of a

name is a most dangerous form of infringement, irre-

spective of the wrapper upon which it is placed, than the

testimony of this expert witness engaged in the particu-

lar trade, and the tenacity shown by him in clinging to

the infringing name, notwithstanding the fear that he

might have "trouble with the Fairbank people." He

would not have invited the trouble, with its attendant ex-

pense, without the expectancy of a compensating profit

—

and the profit, like the expense, he foresaw, would grow

out of the similarity of the name adopted by him to that

of "Gold Dust." The fixedpurpose was to trade on the

fiame of ''^Gold Dusf^ and to secure the uninterrupted

enjoyment of the similar name protected by the dissimilar

label. The question resolves itself into an inquiry

whether a court of equity is capable of coping with the in-

genuity of the fraudulent.

"Where parties act in such a manner as naturally tends

to deceive the public, they must be presumed to have con-
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teniplated the natural consequences of their acts. Courts

of equity keep pace with new developments in competition

for public favor and insist* that it shall be won only by

fair trade
i'''

K. Ileiniscli's Sons Company v. Boker et ah, 80 Fed.

Certainly it must be said tliat an unfair competition in

trade can be brought about by a similarity in name, even

though the label upon which it is printed is not like the

one upon which the pirated name is used.

'''"Dissimilarities appearing on comparison are not a

test of infringeinent of a trade mark -wrapper^ as

purchasers have not the advantage ofjnaking comparisons^

and an article may be advertised and becom,e known by

its )iame^ or by certain catch words easily retained in the

memory^ an im.itation of which may be suffcient to

deceive purchasers exercising ordi7iary care^ though the

wrappers in other respects may be dissimilar?''

Stuart V. F. G. Stewart Company, 91 Fed. 243.

On page 245 the following appears: ''The master

found, among other things, that the similarity in sound

between 'Stuart's Dyspepsia Tablets' and 'Dr. Stewart's

Dyspepsia Tablets' is such as would be likely to deceive a

careless person^ and even an ordinarily careful person^

but that the appearance of the respective packages is such

that no reasonably careful person could mistake one for

the other. They differ ^naterially in size and shape and
most radically in color and in the style^ color andgenteral

appearance of the printed matter. Besides the par-

ticulars enumerated^ another important difference^ and
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07ie which is calculated to attract immediate attention^ is

in the fact that the defendant''s packages are covered with

a sealed wrapper^ 'while the complaiiiant''8 boxes have no

wrapper at all, and are not sealed in any way. Other

respects in which the defendants packages differfrom the

complainants are in the presence of the abbreviation

'' Dr.\ the absence of the fac siynile of signature^ and the

differe7ice in the name Stewart!'''

Ou page 246 it is said: "Here the purchaser desiring

the remedy of the appellant, to which his attention had

been directed by the advertisement, or which possibly he

had before purchased, knew the remedy as 'Stuart's Dys-

pepsia Tablets,' and that it was in a blue wrapper. The

name caught the ear, the color caught the eye. When the

remedy of the appellees is presented to him, the name and

color are present to him. We think it would require more

thau the care ordinarily used under like circumstances

to expect, that such a purchaser would deliberate over, or

be warned by, the addition of the prefix 'Dr.', or to expect

that his artistic taste should be cultivated to a degree to

detect the difference between a light blue and an indigo

blue in the hurried purchase of a package of this rertiedj^

We forbear, however, further comment upon this branch

of the case. We are of the opinion that the court below

and the master misapprehended the true ground upon

which the judgment should proceed. The cause should

properly be determined upon the question of fraud, actual

or constructive."

And on page 247 it is said: "Here was an opportunity

to appropriate the good-will of a business belonging to an-

other, and F. G. Stewart organized a corporation bear-

ing his name for the express purpose of putting upon the
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market a dyspepsia tablet of exactly the same name so

far as the sound is concerned, as that manufactured by

tlie appellant. Almost in his first attempt to market his

wares he was advised by dealers that he was encroach-

ing upon the rights of the appellant. It is manifest that

he was. It needs no argument to show that these names

are idem sonans, and that the use of both of them in con-

nection with dyspepsia tablets must cause great confusion

in the sale, and great wrong to purchasers. It is clear

to us that the appellee F. G. Stewart and his corporation

so understood and so designed. They kneAv of the exten-

sive advertisement which the appellant indulged with re-

spect to his goods. Thej' knew that an immense trade had

in consequence been built up, and a large demand existed

for 'Stuart's Dyspepsia Tablets.' Thej- sought to appro-

priate to themselves that good-will, and to impose upon

the public their manufacture as the goods of the appel-

lant. Stewart justified himself to the wholesale dealers

who cautioned him by the claim that he used his own
name, and that he had a right to use it as he would.

Therein he was in error. A man may not use his own
name to accomplish a fraud, designed or constructive.

The case is too plain for further comment. The decree

will be reversed."

In the case quoted from, a person was enjoined from

the use of his own name upon an article manufactured

by himself, because a similar article had previously been

manufactured and put upon the market by another per-

son having a very similar name. In the case mentioned,

the dyspepsia tablets were known as "Stuart's Dyspepsia

Tablets." That became the name of the product. In this

case the name of the product manufactured by the com-

plainant is "Gold Dust." It is immaterial in a particular
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case whether the name of a commodity is fanciful or

whether it is given the surname of the manufacturer of

it. In each instance it is tlie name borne by the par-

ticular article. It is distinctly held in this case that if

a name is imitated, the effect of the infringement is not

lessened because it is placed upon an utterly dissimilar

package. In that case, as in this, the effort was to se-

cure the benefit of the use of tlie name by printing it upon

entirely dissimilar packages. It was held that this could

not be done, because an article is known by its name, and

the indicia surrounding it did not prevent deception. The

truth is, in the case at bar, that the dissimilar indicia is

not intended to prevent deception of the consumer, but

is intended to mislead the court.

" The imitatioti of a name by which goods are known

is frequently the most dangerous form of imitation, for

the reason that purchasers may be misled who are en-

tirely unfamiliar with the genuine goods, but who have

only seen the name advertised, or have been told of the

goods by their name by others, and asked for them by

name without ever having seen them. The purchaser,

under these circumstances, is much more liable to be

misled and to accept the goods of an imitator for those

of the owner of the trade name than where familiarity

with the goods is necessary."

26 Am. & Eng. Ency, of Law, pp. 414-416.

"We must remember, in considering these and like

cases, that the purchaser of goods, with respect to brands

by which the goods are designated, is not bound to exer-

cise a high degree of care. A specific article of approved

excellence comes to be known by certain catch words ^ easily
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retained in memory, or by a certain picture which the

eye readily recognizes."

Pillsbury v. Pillsbury, g4 Fed. 847.

"It may be true that those engajjed in a trade and ac-

quainted with tlie manufactures of both parties would

not be deceived, but as the goods of the appellant have

come to be known as 'Red (Yoss Plasters,' and notwith-

standing a discriminating examination would detect the

distinctions in the trade-marks, the actual observer might

easily be mistaken, and imp{>sition would be easy. The

red cross speaks to the eye, and the article being known

by that designation speaks also to the ear by that name."

82 Fed. 663.

"The goods became known by the name or word by

which they have been designated, and not merely by the

manner or fashion in which the word is written or printed,

or the accessories surrounding it, and the unlawful use

of the name or word in any form may be restrained."

Hier et al. v. Abraham et al., 82 N. Y. 524.

Mr. Luckel appreciated the soundness of these judicial

expressions ; he knew the possibilities of the trade in which

he was engaged, and understood he could accomplish his

purpose through the use of the imitated name, notwith-

standing the style of the label.

Suppose, for example, the defendant had adopted the

name "Gold Dust" for its washing powder, and had en-

closed the package with labels precisely like those now
used by the defendant. It would be said, of course, that

the infringement is plain. If the name "Gold Dust" can-
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not be appropriated entire, and printed on a label differ-

ent from the one on which it properly appears, how near

may a manufacturer approach to its i-omplete adoption?

May he adopt the first word entire—the one upon which the

accent falls in pronouncinu the comix )und name? After

haying taken the first word, how nearly may he imitate tJie

second and remaining one? May the second wor^ begin

with the same letter, as in this case? May the complete

word contain four letters, as in this case, and may the com-

plete name be as nearly like the pirated one as any other

which could be selected in the whole range of the English

language? If "Gold Drop'' is not an infringement upon

"Gold Dust," then the combination of the words "Gold

Dust" is of such a peculiar cliaracter that it is not pos-

sible to infringe upon it. Tlie intelligence of the com-

mercial pirate has always been directed in inyenting and

employing some word or combination of words unlike the

word or combination of words used by the dealer he de-

sires to defraud, and yet similar enough to enable him

to work his purpose. And so it has come to be the un-

disputed rule that in no case is identity necessary. It is

always a question of sifnilarity-

"Howeyer that may be, the imitatioft need only to be

slight if it attaches to what is most salient^ for the usual

inattention of a purchaser renders a good-will precarious

if exposed to imposition."

Pillsbury y. Pillsbury, 64 Fed. 841, 847.

Mr. Justice Bradley, in Celluloid Mfg. Company v. Cel-

lonite Mfg. Co., 32 Fed. 97, says: "The defendant's name
was of its own choosing, and if an unlawful imitation of

the complainant's is subject to the same rules of law as
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if it were the name of an incorporated firm or company,

it is not identical with the complainant's name. That

would be too gross an invasian of the complainant's rijjjhts.

Similarity^ not identity is the usual recourse when one

party seeks to benefit himselfby thegood name ofanother^

We here repeat Mr. Luckel knew, when he selected the

name "Gold Drop," that he infrin«>ed upon "Gold Dust."

He so testified. And, notwithstanding this knowledge, he

determined to adopt it. Ac<-ording to his own evidence,

he deliberately infringed upon the name "Gold Dust."

This is actual, and not constructive, fraud. It is shown

by the testimony (Luckel, p. S^) that prior to the adop-

tion of the name "Gold Drop," the soap powders placed

upon the market were sold under names so distinctive as

to avoid any possibility of confusion. The complainant

used the words "Gold Dust" for its product. Other manu-

facturers employed the names "Babbitt's '76," "Pearline"

and "Soap Foam" to denote their similar products.

"TTnder the circumstances of this case, the conduct of

the defendant in rejecting all existing names and in coin-

ing a new name which conveys to the eye and ear so

close an imitation of the cojnplaiiianfs trade marh^ seems

to indicate a design to impose his article upon the public

as that of the cornplainant^ or at least to obtain the

substantial benefit of complainant''s trade markP

64 Fed. 136.

Mr. Luckel testified that principally through the intro-

duction of "Gold Dust" by the Fairbank company the

trade in this section demanded a three-pound package of

washing powder (Luckel, p. 91), so the defendant's pack-

age—at least the one finding a ready sale—was made to
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accommodate this wei*ilit. It is of the same size and

shape as the complainant's. As isolated facts, these cir-

cumstances amount to nothing. They are merely items

in the total sum, and of importance only as they assist

in the general enterprise of deception. With these cir-

cumstances, and no more, "Gold Drop," by reason of its

similarity to "Gold Dust,'' would assuredly reap much

adyantage from the liberal advertisement of the latter.

"Gold Drop" is put upon the market at a less price than

"Gold Dust." (Crowley, pp. 79-80.)

This latter fact malves it an object for the retail dealer

to sell it in preference to "Gold Dust." It excites his cu-

pidity and furnishes him with an incentiye to substitute

the spurious for the genuine. Unfortunately, there are

those to whom the argument is an appealing one.

Our contention is that the defendant has deliberately

adopted the name "Gold Drop" for its washing powder

because it is like the name adopted by the complainant

in both sound and appearance; that it has employed the

other measures spoken of to facilitate the deception, and

that by disposing of the product to the retaileys at a loiver

price^ it has taken the dishonest amongst them into

partnership in the f7'aud.

The evidence shows that the retail dealers haye grasped

the opportunity furnished them to sell "Gold Drop" to

customers calling for "Gold Dust." Mr. Kahn was re-

quested by counsel for the complainant to inquire at some

grocery store for "Gold Dust," and to accept whatever

was offered. He called at two stores in the City of Port-

land and asked for "Gold Dust." At one store he was

waited on by a young woman. She gave him "Gold
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Drop." At another store he was told they did not carry

"Gold Duvst," but did carry "two other kinds." (Kahn, 56

et seq.)

^Irs. Crowley, wife of tlie complainant's representative

in this territory, was requested to go on a similar mission.

She called at three stores, and asked for several small

items at each place, includinj^- a packaji^e of "Gokl Dust."

In each instance she was given "Gold Drop," and the bills

given her in each instance mentioned "G. Dust." (Crow-

ley, 59 et seq.) Plaintiff's Exhibits "B," "C" and "D," 99.

The bill furnished Mr. Kahn read, "G. Drop." Plaintiff's

Exhibit "A," 99.

Mr. Kahn was not deceived. His object was to ascer-

tain whether he would be given "Gold Drop" in response

to a quest for "Gold Dust." Mrs. Oowley directed the ar-

ticles purcliased by her to be put up in packages. She

examined the contents when she reached home. Both of

these witnesses were thoroughly familiar with "Gold

Dust" and "Gold Drop" at the time the purchases were

made. The purpose of the testimony is to show that not

only is the similarity between the two names such as to

probably deceive the consumer, but that the retailers un-

derstand the two names are practically interchangeable,

and that they are so used by them. It is true, of course,

that a dishonest, or even a "smart" trader, might upon

occasion, for the purpose of effecting a sale, substitute one

article for another of the same kind, but of a diflferent

brand. This would not be the fault of the manufacturer,

if he had not adopted a name or a style of package which

would assist the deception. In this case we claim that

not only does the name assist the substitution and give

opportunity for it, but it suggests the feasibility of it.
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It is shown by the testimony of Mr. Luckel that there

are several varieties of soap powder sold in the Oregon

market other than the product of the complainant and

the defendant. These soap powders are put up in three-

pound packages, and are named respectively "Soap

Foam," "Pearline," "Babbitt's '76." (Luckel, p. 88.) It

is conspicuous that neither Mr. Kahn nor Mrs. Orowley

was given any of these varieties of soap powder when they

called for "Gold Dust," but they were invariably given

"Gold Drop." The reason is obvious. In one instance

the name encourages the substitution^ and in the others

it precludes it."

"It was designed by an intelligent creator, and, so far

as we can see, for but a single purpose, and that purpose

is a species of competition in trade which courts of equity

hold to be unfair. We are not left to inferences, how-

ever, to determine whether that purpose has been accom-

plished. In many cases where simulation is plain, injunc-

tions have been issued without proof of specific instances

of deception. Such evidence, however, is always compe-

tent, and often illuminative."

N. K. Fairbank Co. v. Bell Mfg. Co., 77 Fed. 869-77.

It would seem to us apparent that if these retailers

would palm off "Gold Drop" for "Gold Dust" in the man-

ner testified to by Mrs. Crowley and Mr. Kahn, they would

not hesitate to do the same thing in every case. And this

was done by four of the five dealers visited by the wit-

nesses. Even if a dealer should be detected in the at-

tempt at substitution, he could plausibly excuse himself

on the ground that the names are so similar that he either

misunderstood what was wanted or else dropped into a

natural mistake. In the face of these undenied facts, it
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seems to us too much to say that there is no likelihood

of even the careless being deceived. It is but fair to as-

sert that those who are engaged in a trade or occupation

understand better than those not so engaged the peculiari-

ties and possibilities of the particular business. And

when a manufacturer deliberately selects a name for his

product as nearly approaching as may be to the name

used by another manufacturer for the same kind of

product, and when it is shown that the former is freely

substituted for the latter, it is not easy to understand how

it can be said that the names are not so nearly alike as

to cause confusion. If these acts of substitution are not

attributable to the similarity of name, to what are they

attributable? It seems to us that when marked similarity

in name and persistent substitution of the spurious for the

genuine is shown, equity will require no more, but will

extend its relief. That which is done is a fact, and ban-

ishes all theories as to what might or might not be done.

Washing powder is used in scrubbing rough floors, and

in the general cleansing work of the kitchen. (Crowley,

p. 77.)

The uses for which it is adapted cause it to be employed

in large measure by careless and thoughtless people.

"In applying the test recognized by the authorities^

namely, the likelihood of deception of an ordinars'^ person

exercising ordinary Q3iV^-regard must be had to the class

of persons who purchase tbe particular articles for con-

sumption, and to the circumstances ordinarily attending

their purchase. In determining whether packages are so

dressed up as to be calculated to deceive purchasers,

equity regards the consumer as well as the middle-man,

for it is for him, more than the jobber or wholesale pur-
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chaser, that the various indicia of origin appeal; and the

courts will not tolerate a deception devised to delude the

consuming purchaser by simulating some well-known and

popular style of package."

X. K. Fairbank Co. v. Bell Mfg. Co., 77 Fed. Re. 869-

70-75-76. •

The complainant subpoenaed a number of witnesses to

appear at the trial of this case. (Luckel, pp. 70-75.)

Mr. Williamson, a grocer doing business on the east side

of the river, after he was subpoenaed to appear as a wit-

ness on behalf of the complainant, telephoned Mr. Luckel

to come over and see him. (Luckel, p. 71.)

Mr. King, the vice-president of the defendant company,

accompanied Mr. Luckel. It appears that when Mr. Will-

iamson telephoned, he had been subpoenaed, and asked

Mr. Luckel to come over to see him, Mr, King, the vice-

president of the defendant company, was suffering with a

"bad headache," and Mr. Luckel assured him that a drive

down town across the river would "do him good." "He

went just for the pleasure trip.'' It was in July. (Luckel,

p. 75.) A buggy ride in July is an unusual treatment for a

headache.

With one exception, Mr. Luckel interviewed each one

of the witnesses subpoenaed by the complainant, after

they were subpoenae^l and before trial. None of them

were calleil to testify. If it is true that these menwho were

subpoenaed had been making the most of the opportunity

offered by the defendant in adopting the name "Gold

Drop," and had been in the habit of palming this article

off for "Gold Dust," perhaps it would be too much to ex-
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pect them to freely testify to the fact. By their own pub-

lic statement, they would convict themselves of fraudu-

lent dealing;—a thinj;, perhajts, they would hesitate to do,

especially in view of the fact that it would decrease their

opportunity to defraud in the future.

As has been i)ointed out in the previous brief, the use

of the defendant's name upon the packages, in the lan-

guage of the Supreme Court, ^^z's an aggravation and not

a justification

.

'

'

In Croft V. Day, the lord chancellor said: "It is per-

fectly manifest that two things are required for the ac-

complishment of a fraud such as is here contemplated.

First, there must be such a general resemblance of the

forms, words, symbols and otlier accompaniments as to

mislead the public. And, secondly, a sufficient distinctive

individuality must be preserved so as to procure for the

person himself the be^jeflt of that deception for which the

general resemblance is calculated to produce. To have a

copy of the thing would not do; for, though it might mis-

lead the public in one respect, it would lead them back

to the place where they were to get the genuine article, an

imit^ion of which it is improperly sought to be sold. For

the accomplishment of such a fraud, it is necessary in the

first instance to mislead the public, and in the next place

to secure the benefit to the party practicing the deception

by preserving his own individuality."

Permit us now to transpose the argument and assume

that the defendant's officers, when they addressed them-

selves to the task of selecting a name for their soap pow-

der, were moved by a purpose to encroach upon the good-

will of some manufacturer of a similar product. Being

guided by this purpose, how would they have proceeded?
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In the first instance, they wouhl have taken note of the

popularity of the different articles of that kind then on

the market. Their attention would have been direttetl

to the article most extensively advertised, most widely

known and meeting with the largest sale. The testimony

shows "Gold Dust" filled these requirements. In the sec-

ond place, some form of imitation must be devised. Iden-

tity of form would defeat rather than promote the fraudu-

lent design. "Gold Drop'' is a sutticient imitation of

"Gold Dust" to cause the desired confusion. They knew

this was so. At the time, they thought the similarity

was such that, without the employment of some extenu-

ating features, a court would deprive them of the use of

the name. This would not do. They were embarking in

a i>ermanent, and not a temporary enterprise. They

wanted to practice fraud successfully. The plan is then

formed to print the name "Gold Drop" on a w^rapper dif-

fering in general coloring and style from the wrapper upon

w hich the name "Gold Dust" is printed, preserving, how-

ever, exactly the same size and shape of package. The

words "Gold Drop" are the most prominent w^ords on the

label. The words "Washing Powder" amount to noth-

ing. This employment of the name "Gold Drop" was a

fraud too plain and palpable. It became necessary to dis-

guise the fraud—to cover it up. They did n(^t desire to

abandon it, but to conceal it, so that the purpose of it

might be accomplishe<l with less probabilit}' of detection.

The usual plan. A different label is devised. The first

step is accomplished. They have provided the means of

deception. What now can be done to assist the substi-

tution of "Gold Drop" for "Gold Dust"? The cupidity

of the middle-man must be aroused. There must be some-

thing in it for him. It is sold to the retailer for a less

price. The retailer makes more money when he sells a
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package of "Gold Drop" than he does when he sells a

package of "Gold Dust." This additional profit interests

the retailer and enlists his efforts in the general enter-

prise thus made profitable to all engaged. The name of

the manufacturer is placed upon the packages, but not

so as to attract much notice. This was necessary. It

would have served no profitable purpose to have used

Fairbank's name, or to have imitated it. This would

have been to relinquish a part of the expected benefit

from the fraud, and, upon being called into court, would

have given them no opportunity to defend. It would have

been a double fraud. The imitation of the name of the

genuine product, and the use or imitation of the name

of the manufacturer of it. The second fraud would have

tended to defeat the first, so far as anticipated profits were

concerned.

Is a court of equity to hold that every element of a com-

plete fraud is present in this case; that the acts done and

methods employed by the defendant correspond in exact

detail to the acts which would have been done, and the

methods which would have been employed, had a delib-

erate design to commit a fraud been cherished, and yet

there is no fraud?

If the defendant is successful in this suit, any other per-

son may imitate the name "Gold Dust" and apply it to a

washing powder. Ingenuity of invention in this line will

be exhausted. The spurious will drive the genuine from

the field. The enormous sums of money, amounting per-

haps in the aggregate to a million and a half of dollars,

expended by the appellant in advertising "Gold Dust,"

and in building up a good-will in connection with it, will

be lost.
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The rules of fairness and of equity alike impose a duty

upon the person who enters into competition with another.

He must do all that is commercially practicable to prevent

mistake.

"Whatever might have been the doubts some years ago,

we think that now it is pretty well settled that the

plaintiff, inei'ely on the strength of haiJing been first in

the fields may put later comers to the trouble of taking

such reasonable precautions as are commercially prac-

ticable to prevent their lawful names and advertisements

from deceitfully diverting plaintiff's custom."

Waltham Watch Co. v. U. S. Watch Co., 53 N. E. 141.

In the case of Singer Man. Co. v. June Man. Co., 163 U.

S. 169, it is held that, after the expiration of the patents

giving a certain person a monopoly of the manufacture

and sale of a particular sewing machine called "Singer,"

the word "Singer" became publici juris. The word

"Singer" was adopted by Singer & Co., or the Singer

Manufacturing Company, as designative of their dis-

tinctive style of machines, rather than as solely indicating

the origin of manufacture. The patents which covered

them gave to the manufacturers of the "Singer" sewing

machine a substantial monopoly, whereby the name

"Singer" came to indicate the class and type of machines

made by that company or corporation, and constituted

their generic description, and conveyed to the public mind

the machines made by them. On the expiration of the

patent, the right to make the patented article and to use

the generic name passed to the public, with the dedica-

tion resulting from the expiration of the patent." To hold

otherwise would continue the monopoly after the expira-
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tion of the patent. It is held, however, that "on the ex-

piration of a patent, one who uses a generic name, by

which articles manufacture^ under it are known, may be

comijelled to indicate that the articles made by him are

made by him, and not by the proprietors of the extinct

patent." (Paj'es 109, 204.) The reasoning; of that case

applies to this. There it was held that any one might

manufacture the "Singer" machine, but could not do so

"without a plaiu and unequivocal indication of the origin

of manufacture." (Page 204.) Here any one may manu-

facture a washing powder. But any one desiring to enter

this field of business must take note of the names em-

ployed by his predecessors in the same line, and must do

all that is commercially practicable to differentiate his

product from that with which he intends to compete.

Fair competition is to be encouraged. Unfair competi-

tion should be suppressed.

To recapitulate: In this case it is shown that the de-

fendant deliberately adopted the name "Gold Drop," hav-

ing in view at the time of its adoption the name "Gold

Dust," employed by the complainant. The purpose then

was, as in effect explained by Mr. Luckel, to select a name

resembling "Gold Dust," to print it on a dissimilar label,

and by that expedient avoid "trouble with the Fairbank

people." Here then is admitted intention to imitate the

name.

The spurious name is so nearly alike the genuine that

the retailers systematically substitute the product of the

defendant for that of the complainant. This the retailers

are enablefl to do because of the name selected and used

by the defendant. Here is the act of the defenda^it in

placing in the hands of the seller the means of deceiving

the tdtimate consumer to the injury of complainant.
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The defendant disposes of its product to the retailer

at a price lower than he can obtain "Gold Dust." This

enables the retailer to make a larger margin of profit in

selling "Gold Drop" than he can make in selling "Gold

Dust." This circumstance encourages and gives incentive

for the substitution. // is the reward offered by the

defendatit to the retailer to induce hivi to carry out its

scheme of commercialfraud.

The combination of all of these elements is rarely found.

To our minds, no clearer case for the interposition of

equity can be conceived. The decision of the lower court

should be reversed and the complainant awarded the re-

lief prayed for.

Portland, Oregon, January 29, 1900.
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